| N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
MARGARET M MCLAREN

Case No. 98-41310
Debtor(s).
| N RE: I n Proceedi ngs
Under Chapter 7
ZACHARY J. WHEELER
Debtor(s). Case No. 98-41326
OPI NI ON
The trustee in both of these cases objects to the debtor’s
claimof exenption in life insurance policies nade payable to a
non- dependent fam |y nmenber of the debtor. |In MlLaren,?! an adult
daughter is the beneficiary of the debtor’s insurance policies,
while, in Weeler, the beneficiary is the debtor’s father. Both
debtors acknowl edge that the designated beneficiaries are not
dependent on them
The debtors claimtheir respective exenpti ons under 735 I11.
Conp. Stat. 5/12-1001(f), which exenpts the cash value of life

i nsurance policies nade payable “to a wife or husband of the

insured, or to a child, parent, or other person dependent upon

the insured[.]” (Enphasis added). The trustee contends that the

phrase “child, parent, or other person dependent upon the
insured” nust be read as a unit so that “dependent upon the
insured” nmodifies not only “other person” but also “child” and

“parent.” Under this reading, the exenption applies only if the

! The facts in each case are undi sputed.
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child or parent beneficiary is, in fact, dependent on the
insured. Since, in the present case, the beneficiaries are not
dependent on the debtor-insureds, the trustee maintains that the
debtors may not claimthe insurance policies as exenpt under 8§
12-1001(f).

The debtors argue, to the contrary, that the statute exenpts
policies made payable to a child or parent of the insured,
whet her or not such famly nmenber is dependent on the debtor-
i nsured, and that a showi ng of dependency is required only for
“ot her person[s]” not referred to in the statute. In support,

the debtors cite the case of In re Heck, 212 B.R 314, 316

(Bankr. C. D. Ill. 1997), where the court, addressing whether
i nsurance policies mde payable to the debtor’s adult children
were exenpt under § 12-1001(f), held that the qualifying
| anguage “dependent upon the insured” was intended by the

| egislature to nodify “other person,” and not spouse, parent or
child. The Heck court, noting that 8§ 12-1001(f) was suscepti bl e
of interpretation both in favor of and agai nst the debtor, found

that its holding was consistent with the Seventh Circuit’s

directive that exenption statutes be liberally construed in
favor of the debtor. Id. (citing In re Barker, 768 F.2d 191,
196 (7th Cir. 1985)). The court, accordingly, allowed the

debtor’s claimof exenption under 8§ 12-1001(f).
This Court, while agreeing with the Heck court that the
| anguage of 8§ 12-1001(f) is anbiguous and susceptible of nore

than one interpretation, disagrees that the rules of statutory
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construction require that it be read as exenpting policies nmade
payable to a child or parent regardl ess of dependency on the
debtor-insured. As set forth in Barker, the primary goal of
statutory construction is to ascertain and effectuate the
| egislature’s intent. Barker, 768 F.2d at 194 (citing ILn re
Marriage of Logston, 103 IlIl. 2d 266, 277, 469 N. E.2d 167, 171

(1984)). When a statute’s |anguage is clear, a court should
give effect to that |anguage without resort to extrinsic aids
for construction. Wen, however, a statute is subject to nore
than one interpretation, the court nust |ook to other sources
for aid in determning |egislative intent. These sources
include the legislative history of the statute, as well as the
reason for its enactnment, the circunstances leading to its
adoption, and the ends the legislature wi shed to achieve.
Bar ker, at 194-95; Logston, 469 N. E. 2d 167, 172.

The |l egislative history of § 12-1001(f)? denonstrates that
it was enacted in 1982 as part of the legislature’'s effort to
update and expand Illinois exemption |law foll ow ng passage of

the Bankruptcy Reform Act of 1978, which granted federal

2 As noted above, 8§ 12-1001(f) provides an exenption

for:
(f) Al proceeds payabl e because of the death of
the insured and the aggregate net cash val ue of any
or all life insurance and endowrent policies and
annuity contracts payable to a wife or husband of
the insured, or to a child, parent, or other person
dependent upon the insured .

735 1Il. Conp. Stat. 5/12-1001(f) (1996) (enphasis added).
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bankruptcy exenmptions to individual debtors (see 11 U S. C. 8§
522(d) (1982)). Logston, 469 N. E . 2d at 173-74. Illinois was
one of the states that “opted out” of the federal exenption
scheme, thereby Ilimting its residents to the exenptions
af forded under state law. See 735 IIl. Conmp. Stat. 5/12-1201
In conjunction with this action, the |egislature substantially
i ncreased the exenptions available to Illinois debtors, see 735
I1l. Conp. Stat. 5/12-1001,3 adding, anmpng other things, the
exenption provision of 8§ 12-1001(f) for life insurance policies

made payabl e to desi gnated beneficiaries. Logston; see also In

re Bateman, 157 B.R 635, 640 (Bankr. N.D. IIl. 1993).

The provision that became § 12-1001(f) in the new personal
property exenption statute was not, however, new to Illinois

statutory law. Rather, this sane exenption had been in effect

in lllinois since 1937 as part of the Illinois Insurance Code.
See 215 Ill. Conmp. Stat. 8 5/1 et seq. Section 238 of the

| nsurance Code contains | anguage identical to that at issue in
t he present case, exenpting:

[a]l | proceeds payabl e because of the death of the
i nsured and the aggregate net cash val ue of any or all
life and endownment policies and annuity contracts
payable to a wife or husband of the insured, or to a
child, parent or other person dependent upon the
insured .

215 1Il. Conp. Stat. 5/238 (enphasis added). Thus, this

3 Section 12-1001 was originally enacted as part of the

Il1linois Code of Civil Procedure at Ill. Rev. Stat. 1982, ch
110, ¢ 12-1001. This provision was subsequently recodified as
735 I'11. Conp. Stat. 5/12-1001 (1992).
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exenption existed as part of the total exenption schene in
Illinois prior to its enactnent, in 1982, as one of the personal
property exenptions of § 12-1001.

Significantly, at the tinme § 12-1001(f) becane |aw, the
| anguage at issue in the present case, which mrrors that in 8
238 of the Insurance Code,* had already been exam ned and
interpreted by the Seventh Circuit Court of Appeals in the case
of Inre Schriar, 284 F.2d 471 (7th Cir. 1960). As a matter of

statutory construction, when the | egislature adopts the wording
of a statute previously construed by the courts, it can be
consi dered to have adopted the neaning given that wordi ng. See
34 IlIl. L. &Prac. Statutes, 8§ 131 (1958 & Supp. 1998). In this
case, the lllinois legislature, inrestating al nost verbati mthe
wordi ng of &8 238 in the exenption provision of § 12-1001(f), is
presuned t o have been aware of the constructi on previously given
t hat | anguage and to have adopted that nmeaning as its own. See

Havmes v. Catholic Bishop of Chicago, 33 IIl. 2d 425, 428, 211

N. E. 2d 690, 692 (1965); Frowner v. Chicago Transit Authority, 25

I11. App. 2d 312, 317-18, 167 N E. 2d 26, 29-30 (1960). Thi s
Court, accordingly, finds Schriar determ native concerning the
scope of the exenmption at issue and follows its ruling as

evidence of the legislative intent in enacting 8§ 12-1001(f).>

4 Section 238 of the Insurance Code was fornmerly
codified at Ill. Rev. Stat. ch. 73, { 850.

5 The Heck court, inexplicably, made no nention of the
Seventh Circuit’s opinion in Schriar.

-5-



See also In re Rigdon, 133 B.R 460, 462 (Bankr. S.D. 111
1991).

In Schriar, the Court of Appeal s addressed whether a debtor
coul d cl ai mas exenpt the cash surrender value of life insurance
policies made payable to his non-dependent adult children. The
court, following the “cardinal rule” of statutory construction
that “effect should be given, if possible, to each word, cl ause
and sentence” of a statute, reasoned:

The instant statute limts the beneficiaries “to a
wi fe or husband of the insured, or to a child, parent
or other person dependent upon the insured.” The
| egi sl ature used the words “or other person dependent
upon the insured,” not just [“]or person dependent
upon the insured.[”] The word "other” cannot be
discarded. The legislature clearly anticipated that
child and parent were in the sane class as *“other

person dependent upon the insured.” The |egislature
must have intended that “dependent upon the insured”
should nodify child and parent, as well as *“other
person.”

Schriar, 284 F.2d at 474 (enphasis added). The Schriar court
rul ed, accordingly, that the exenption did not apply to life
i nsurance policies nade payabl e to non-dependent, adult children
of the debtor.

VWile this interpretation limting the exenption to cases
i nvol vi ng dependent children or parents would seem to be a
strict, rather than liberal, construction of the statute, it
effectively furthers the goals of exenmption law in that it
protects “the debtor in his subsistence, [the debtor’s] famly
[ whoml he is obligated to support, and the public.” Schriar, at

474, Courts have generally construed exenption statutes



liberally in favor of the debtor, reasoning that the | egislature
i ntended thereby to protect and benefit the debtor. Logst on,
469 N. E. 2d at 172-73. However, this rule does not give carte
bl anche to the debtor; rather, it requires that an exenption be
interpreted “to protect ‘those for whose benefit it 1is

enacted.’” Schriar, at 473 (citing In re Fogel, 164 F.2d 214,

216 (7th Cir. 1947)). Historically, exenption statutes for life
i nsurance policies were enacted, |ike other exenption statutes,
out of a desire to protect famlies fromthe inprovi dence of the

head of the household. See generally Robert J. Demi chelis, The

Ri ghts of Creditors in Life Insurance Policies, 1964 Univ. I|I1.

Law Forum 592, 599-600. Regardi ng the present exenption for
life insurance policies, therefore, a liberal interpretation
“neither requires nor permts [the court] to read into the
statute that a beneficiary may be an adult son or daughter not
dependent upon the debtor, where such nmeaning is sinmply not
there.” Schriar.

This reading of 8 238 and, by inplication, 8§ 12-1001(f) as
i nposi ng a dependency requirenent where a child or parent is
concerned not only effectuates the |egislative purpose but is
| ogically consistent. The relationship between a child and
parent is unlike that between a husband and wi fe, where a nutual
dependency is presunmed and the exenption for life insurance
proceeds nmay be granted w thout an additional show ng of
dependency. Where a child and parent are concerned, however, at

sonme poi nt emanci pation normally occurs, and the child begins to
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live an econom cally independent life. In that instance, the
child woul d have no need for the parent’s insurance proceeds to
provide for his or her well-being, and the policy of the
exenption statute would not be served if the exenption were
allowed. Simlarly, since a parent is not normally dependent on
his or her child, an automatic exenption for proceeds of an
i nsurance policy would be contrary to the policy of exenption
| aw. However, if such child or parent were a dependent, it
woul d make sense to protect insurance proceeds just as in the

case of another class of relative or friend who i s dependent on

t he debtor-insured. See In re Bornack, -- B.R --, 1998 W
838892, slip op. at *3 (Bankr. N.D. Ill. Nov. 2, 1998); In re
Sommer, No. 97-83148, slip op. at 7 (Bankr. C.D. Ill. March 13,
1998) .

Based on this reasoning, the Court finds that the life
i nsurance policies in the present cases do not qualify for the
exenption of § 12-1001(f) in that they are payable to a non-
dependent child and parent of the debtors, respectively.
Accordingly, the Court will sustain the trustee’s objection to
the debtor’s claimof exenption in each case.

SEE WRI TTEN ORDER

ENTERED: Decemnber 14, 1998

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE






